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During criminal procedure，the application of arrest means the deprivation of 
citizens' personal freedom，while whether arrest can be applied is primarily 
determined by social danger conditions of arrest. Arrest rate has long been high 
in judicial practice，which has been widely criticized by both the academics and 
practitioners. In the aim of limiting the application of arrest，social danger conditions 
were refined in The Amendment to the Criminal Procedure Law of 2012 to reduce 
unnecessary detention and avoid the exorbitant arrest rate，which was a major 
breakthrough in legislation. However，since the promulgation and implementation 
of the new Criminal Procedure Law，the operational effect of social danger conditions 
of arrest has not been ideal in judicial practice，and the status of high arrest rate 
has not changed. Studying the relevant regulations of social danger conditions of 
arrest in the new Criminal Procedure Law，one would find problems prone to different 
interpretations of judicial officials，such as ambiguity and width of legislative 
language，uncertainty of proof standard and setbacks of review mechanism，which 
result in the abuse of arrest and influence the effect of legal norm. Proceeding from 
the legislative status quo and judicial practice in China，this paper intends to，
via the analysis of the basic connotation of social danger，further interpret the 
comprehension and application of the social danger conditions of arrest combining 
with foreign legislation cases，proposing the proof standard of social danger conditions 
and reflect on the review mechanism to develop the application value of social danger 
conditions of arrest in the hope of gradually improving the arrest system of China，
lowering the exorbitant arrest and detention rate and further strengthening the 
protection of human rights. 
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引   言 
 1





年至 2007 年 5 年间，全国检察机关批准逮捕人数与提起公诉人数之间的比率为
90.2%，2008 年是 83.3%，2009 年是 82.9%，2010 年是 79.8%，2011 年是 75.7%，

















个亟需研究的重要课题。                      

















第一章   逮捕的社会危险性条件在实践运用中的困境 
























                                                        
① 孙谦.人民检察院刑事诉讼规则(试行)理解与适用[M].北京：中国检察出版社，2012.234-235. 
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从某区人民检察院 2012—2013 年的统计数据来看，2012 年该院批准逮捕 940
人，占受案总人数的 96.3%，其中无社会危险性不捕的 23 人，占受案总人数的
2.4 %。2013 年批准逮捕 539 人，占受案总人数 91% ，其中无社会危险性不捕的
24 人，占受案总人数的 4.1%。2012 年捕后判处三年以下（不含三年）有期徒刑、
拘役、缓刑、管制、免予刑事处罚、单处附加刑等的 546 人，占批准逮捕人数的
58.1%；2013 年捕后判处三年以下（不含三年）有期徒刑、拘役、缓刑、管制、
免予刑事处罚、单处附加刑等的 300 人，占批准逮捕人数的 55.7%。2012 年捕后
因情节轻微作不起诉处理的 14 人，占批准逮捕人数的 1.5%，2013 年捕后因情节
轻微作不起诉处理的 11 人，占批准逮捕人数的 2%。 
而该区人民检察院所在的某市检察机关 2012 年批准（或决定）逮捕 7957 人，
占受案总人数的 90.3%；捕后判拘役、缓刑、管制、免予刑事处罚、单处附加刑
等的 1250 人，占批准逮捕人数的 15.7%。2013 年批准（或决定）逮捕 6622 人，
占受案总人数的 89.7%；捕后判拘役、缓刑、管制、免予刑事处罚、单处附加刑
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